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I. INTRODUCTION 

Philip Pintane worked for Mendocino County (the “County”) Sheriff’s Office from 1981 

until 2008. Mr. Pintane was enrolled in the Mendocino County Employees Retirement 

Association (“MCERA”) upon his hire in 1981. Throughout his employment, he was a Safety 

member of MCERA in Tier 2, which was created by the County Board of Supervisors in 1980. 

In 1990, County recordkeepers began mistakenly classifying Mr. Pintane as a 

“Miscellaneous”—i.e., non-safety—member. In 1993, the County attempted to correct this 

mistake, but instead made another: it reclassified Mr. Pintane as a Safety Tier 1 member, a 

classification that cannot apply to Mr. Pintane based on his 1981 membership date. 

Based on the incorrect County classification, MCERA calculated Mr. Pintane’s 

retirement allowance as if he had been a Safety Tier 1 member, not a Safety Tier 2 member. That 

is, MCERA calculated Mr. Pintane’s retirement allowance based on the one-year final average 

salary (“FAS”) period for Safety Tier 1 members in lieu of the three-year FAS period for Safety 

Tier 2 members. As a result, Mr. Pintane overpaid $2,541.68 in contributions during his 

employment, but was overpaid by $209,166.23 between his retirement in 2008 and MCERA’s 

correction of this issue in May 2025. 

Mr. Pintane’s appeal first came before the Board in October 2025. The Board voted to 

deny the appeal, but directed MCERA to review Mr. Pintane’s contribution rates and provide 

him with information concerning those rates. During this review, MCERA discovered that Mr. 

Pintane—contrary to MCERA’s initial representations to the Board—had in fact contributed at 

Safety Tier 1 rates during his period of misclassification by the County. Mr. Pintane thus 

renewed his appeal. 

The Board should again deny Mr. Pintane’s appeal. Because of Mr. Pintane’s date of 

enrollment in MCERA, it is impossible for him to have been legally classified as Safety Tier 1 

member regardless of the County’s mistake and regardless of his contribution rate based on that 

mistake. MCERA thus cannot pay Mr. Pintane a retirement allowance based on a one-year FAS 

period, as there is no legal basis to do so. 
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II. BACKGROUND 

On January 15, 1980, the County Board of Supervisors reviewed information, including 

estimated financial impacts, from the MCERA Board and MCERA’s actuary regarding 

modifications of benefits, and ordered a Resolution be prepared reflecting that information. (See 

Ex. 1 [Jan. 15, 1980 minute entry].)  

Following this, on July 1, 1980, the Board of Supervisors adopted Resolution 80-188,1 

effective July 1, 1980, authorizing revisions to the retirement plan that MCERA administers and 

corresponding new employee contribution rates from the Actuarial Report and Experience 

Analysis as of December 31, 1978.2 Section 2.k. of the Actuarial Report and Experience 

Analysis illustrates options to reduce service retirement benefit formulas for new employees.  

The Board of Supervisors’ Resolution 80-188 instituted a 3-year FAS period (instead of a 

1-year average) for new employees, while maintaining the existing benefit formulas (section 

31664 – aka 2% at age 50).  

Under Resolution 80-118, a 3-year FAS period for new hires, the default in the County 

Employees Retirement Law of 1937 (“CERL”), was used. The resolution terminated the 

applicability to future County hires of Resolution 72-269 which had established the use of a 1-

year FAS period for earlier tiers. 

The Safety Member Contribution Rates, effective July 1980 (for Fiscal Year 7/1/1980 – 

6/30/1981), reflect the changes adopted by Resolution 80-188, including a separate table 

applicable to new members on or after June 22, 1980 noting the use of a 3-year FAS period.  

Mr. Pintane was hired on July 1, 1981, a full year after implementation of the 3-year FAS 

period for new members. At the time of his hire, he was enrolled in Safety Tier 2; for members 

in that tier, MCERA would use a 3-year FAS period to calculate retirement allowances. His 

MCERA Enrollment Affidavit was contemporaneously stamped “Tier 2” and “3 years Final 

Comp.” (Ex. 5 [Enrollment Affidavit].) 

 
 
1 A copy of Resolution 80-188 is attached as Exhibit 2, and a follow-up resolution, Resolution 
80-243, is attached as Exhibit 3. Resolution 80-243 is not relevant to this dispute, but is included 
here for completeness. 
2 A copy of this report is attached as Exhibit 4. 
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MCERA did not, at the time, have a pension administration system, and MCERA’s 

participating employers maintained membership and contribution records. The annual report of 

contributions and interest are referred to as “Interest Cards” and list the member’s tier, 

beneficiary, contributions and interest. Mr. Pintane’s interest cards clearly indicated participation 

in Safety Tier 2 on his date of hire. In 1991, his interest card record changes to reflect 

“Miscellaneous” membership tier. (See Ex. 6 [November 3, 2025 letter from MCERA to Mr. 

Pintane with attachments].)  This error may relate to a change in the County’s HR/Payroll 

system. Mr. Pintane never had miscellaneous membership with the County of Mendocino and his 

interest card clearly is incorrect. As of July 1993, Mr. Pintane’s interest cards reflect Safety Tier 

1 membership, and Mr. Pintane began paying contributions based on Safety Tier 1 rates. (See 

Ex. 6.) There is no apparent basis for this change, however. Mr. Pintane was not, and could not 

have been, a Safety Tier 1 member, and MCERA’s records contain none of the documents—a 

tier conversion memo or a contribution adjustment calculation—that customarily memorialize 

intentional changes in membership tiers. (Ex. 6.) Based on his misclassification as a Safety Tier 

1 member, Mr. Pintane incorrectly paid Safety Tier 1 contribution rates from July 1993 until his 

retirement in 2008. MCERA has determined that Mr. Pintane overpaid contributions in the 

amount of $2,541.68 as a result of this misclassification. (Ex. 6.) 

The only difference in benefit formula between Safety Tier 1 and Safety Tier 2 is the 

FAS period: as discussed above, Tier 2 members have a three-year FAS period, whereas Tier 1 

members have a one-year period. Based on the County’s misclassification of Mr. Pintane, 

MCERA calculated his retirement allowance based on a one-year FAS period, and paid him an 

allowance based on this calculation from his retirement in March 2008 until May 2025. Mr. 

Pintane was thus overpaid by $209,166.23. 

Mr. Pintane appealed MCERA’s correction of his retirement allowance, and the MCERA 

Board heard his appeal on October 15, 2025. The Board denied Mr. Pintane’s appeal, and 

directed MCERA to “provide all available records regarding Mr. Pintane’s contribution rates to 

Mr. Pintane” and instructed it “to perform a comprehensive review of all of Mr. Pintane’s 

contribution rates.” In the course of this review and analysis, MCERA determined that its 
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previous submission and oral presentation to the Board contained an error: MCERA stated that 

Mr. Pintane had, at all times, paid Safety Tier 2 contribution rates, but further analysis revealed 

that he had started to pay Safety Tier 1 contribution rates in 1993. (Ex. 6). The results of this 

analysis, and all relevant documents, were provided to Mr. Pintane in a letter from MCERA 

dated November 3, 2025. (Ex. 6.) 

Based on this corrected information, Mr. Pintane, now represented by counsel, renewed 

his appeal, and filed an opening brief on March 16, 2026. 

III. ARGUMENT 

As a result of the County’s recordkeeping error, MCERA calculated Mr. Pintane’s 

retirement allowance on the basis of a one-year FAS period, i.e., as if he had retired as a Safety 

Tier 1 member. This is a mistake, and the law—the California Constitution, the law governing 

public retirement systems, and federal tax law—is clear that MCERA cannot continue to pay any 

member a retirement allowance based on a mistake. The fact that Mr. Pintane overpaid 

contributions for several years does not change this analysis, indeed, Mr. Pintane’s received 

allowance overpayments that are more than eighty times greater than his contribution 

overpayments—$209,166.23 to $2,541.68—and MCERA is not seeking to recoup those 

allowance overpayments. The Board should thus reaffirm its previous determination and deny 

Mr. Pintane’s appeal. 

A. The County mistakenly classified Mr. Pintane as a Safety Tier 1 employee, as 

there was no legal basis to reclassify him as such. 

Mr. Pintane appears to argue that the County must have intentionally reclassified him 

from Safety Tier 2 to Safety Tier 1 in mid-1993 based upon a promotion he received in 1992. 

(Op. Br. at p. 3:2–3.) This cannot have been the case, as the County did not have any legal basis 

to do so. 

In 1980, the County Board of Supervisors adopted Resolution 80-188, which took effect 

on July 1, 1980. In that resolution, the County voted to create a new tier of MCERA 

membership—Tier 2— based on the results of a study that MCERA’s actuary performed in 

1978. (Ex. 2 ¶ 3.) In particular, the County Board of Supervisors created a new tier based on 
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“Study #3,” which was to change from one-year to a three-year FAS period. (Id.; Ex. 4 at p. 36.) 

This change applied to all new employees, i.e., those who became MCERA members on or after 

July 1, 1980. 

Mr. Pintane was hired, and was enrolled in MCERA, in July 1981, i.e., one year after 

Tier 2 took effect. (Ex. 5.) He was thus a Tier 2 member, as were all new MCERA members 

after July 1980. Mr. Pintane has identified no basis whatsoever for reclassification aside from 

alluding to a 1992 promotion—Mr. Pintane does not explain why or how such a promotion 

would have caused him to move tiers. Indeed, Mr. Pintane is clear that he was never even 

informed of a reclassification in tiers during his employment. (Op. Br. at p. 4:2–3.)3 And as 

explained to Mr. Pintane in MCERA’s November 3, 2025 letter, there are no records associated 

with Mr. Pintane—such as a tier conversion memo or a contribution adjustment calculation—

that accompany an intentional tier change. (Ex. 6.) 

In lieu of offering an explanation or a legal basis as to how Mr. Pintane’s tier would have 

been changed, Mr. Pintane simply points to an absence of evidence as to how this mistake 

happened—who made it and when—to claim that no mistake happened. (Op. Br. pp. 5:26–6:6.) 

This fails as a matter of logic and as a matter of law, as the courts are clear that an absence of 

evidence is not evidence of any particular fact. (People v. Superior Court of San Diego County 

(2021) 73 Cal.App.5th 485, 498 [“To conclude there was ‘no evidence of X’ does not constitute 

a finding of ‘not X.’”].) 

The Board should thus conclude that Mr. Pintane’s 1993 designation as a Safety Tier 1 

employee was the result of a mistake. Mr. Pintane has offered no legal or factual basis for a tier 

change, and has no recollection of having been told that his tier would be changed. Nor is there 

paperwork in Mr. Pintane’s file that would memorialize a deliberate tier change. If Mr. Pintane’s 

tier had been intentionally changed, he would have remembered, there would be a clearly 

identifiable basis for the change, and there would be paperwork memorializing it. Given these 

 
 
3 Mr. Pintane refers to having been “never notified” about “Tier status” having “been changed by 
the respondent,” i.e., by MCERA. MCERA does not, however, have the power to change Mr. 
Pintane’s tier, as it would involve making adjustments to the County payroll system to which 
MCERA staff do not have access. 
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facts, the only reasonable conclusion is that the County reclassified Mr. Pintane as a Safety Tier 

1 member by error. 

B. Mr. Pintane has no rights to a retirement allowance that was calculated 

based on a mistake. 

Mr. Pintane also appears to argue that MCERA cannot correct errors upon discovery. 

(Op. Br. at p. 3:24–25.) This is not correct. The law is clear that retirement systems can and 

should correct mistakes upon their discovery. This is true as to mistaken member classifications. 

(Medina v. Board of Retirement (2003) 112 Cal.App.4th 864, 866 [allowing retirement system to 

reclassify mistakenly classified safety employees as miscellaneous employees following refund 

of excess contributions based on erroneous classification]; Crumpler v. Board of Administration 

(1973) 32 Cal.App.3d 567 [retirement board has authority to prospectively reclassify mistakenly 

classified active safety members as miscellaneous members].) And it is true as to the adjustments 

of retired members’ allowances. (Blaser v. State Teachers’ Retirement System (2019) 37 

Cal.App.5th 349, 353 [retired employees “clearly hold vested rights to properly calculated 

retirement benefits, they have no such rights, vested or otherwise, to excess payments based 

upon incorrect calculations”].) 

The Board should thus determine that Mr. Pintane has no rights to continue to receive a 

benefit that results from an erroneous classification. 

C. Continued payment of a benefit based on a mistaken classification would be 

an unconstitutional gift of public funds. 

The California Constitution’s prohibition on gifting public funds separately bars the 

continued payment of a mistakenly calculated benefit. (See Cal. Const., art. XVI, § 6.) Mr. 

Pintane argues that City of Oakland v. Oakland Police & Fire Retirement System (2014) 224 

Cal.App.4th 210 prevents this prohibition from applying here. (Op. Br. at p. 6:12–22.) Again, 

Mr. Pintane misstates the law. In City of Oakland, the plan sponsor city sued its retirement 

system, arguing that the system was required to refund overpayments to retirees based on 

incorrectly calculated benefits. (Id. at p. 215.) The court held that a “failure to mandate the return 

of overpayments” was not a gift of public funds, but ultimately concluded that the retirement 
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system was “not barred . . . from recouping the benefits improperly paid to [the] retirees.” (Id. at 

pp. 245–246, 249.) City of Oakland’s gift-of-public-funds holding would thus apply only if 

MCERA were seeking to recoup the $209,166.23 overpaid to Mr. Pintane, which it is not. 

The law, moreover, is clear that the continued payment of “retirement benefits in an 

amount greater than that to which a retired public employee is entitled” is gift of public funds in 

violation of the California Constitution. (Blaser v. State Teachers’ Retirement System (2022) 86 

Cal.App.5th 507, 537.) Because Mr. Pintane was not—and could not have been—a Safety Tier 1 

member, he has no entitlement to a retirement allowance calculated on that basis. The Board 

should thus separately determine that continuing to pay Mr. Pintane’s incorrectly calculated 

retirement allowance would be an impermissible gift of public funds. 

D. MCERA has no fiduciary duty to pay Mr. Pintane an allowance based on the 

County’s mistaken classification. 

Mr. Pintane also claims that MCERA has a fiduciary duty to continue paying Mr. Pintane 

a retirement allowance based on the County’s mistaken classification. This is incorrect. MCERA 

has no fiduciary duties to pay benefits greater than authorized by law—a retirement system’s 

fiduciary duties cannot “justify[] an order to pay greater benefits than the statutes allow.” 

(Chaidez v. Board of Administration (2014) 223 Cal.App.4th 1425, 1431; see also City of 

Pleasanton v. Board of Administration (2012) 211 Cal.App.4th 522, 544 [retirement system’s 

fiduciary duty “does not authorize an order compelling [retirement system] to pay greater 

benefits than [statute] allows”].) As discussed above, there is no legal basis to pay Mr. Pintane a 

retirement allowance based on the County mistakenly classifying him as a Safety Tier 1 

employee, and MCERA thus has no fiduciary duty to pay such an allowance. 

E. Equitable estoppel does not permit a public retirement system to pay benefits 

that have no legal authorization. 

Mr. Pintane cursorily claims that the doctrine of equitable estoppel precludes MCERA 

from correcting his retirement allowance. (Op. Br. at pp. 7:5–8:5.) This, again, is incorrect. 

Equitable estoppel prevents a party from taking positions that contradict its previous 

conduct or position. (City of Long Beach v. Mansell (1970) 3 Cal.3d 462, 488.) The doctrine of 
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equitable estoppel may be applied to government entities only on rare occasions and in response 

to extraordinary circumstances. (See Alameda County Deputy Sheriff’s Association v. Alameda 

County Employees’ Retirement Association (2020) 9 Cal.5th 1032, 1072 [equitable estoppel “has 

been applied sparingly when the party sought to be estopped is a governmental entity.”]; City of 

Goleta v. Superior Court (2006) 40 Cal.4th 270, 279 [“Equitable estoppel ‘will not apply against 

a governmental body except in unusual instances when necessary to avoid grave injustice and 

when the result will not defeat a strong public policy.’ [Citation.]”].) When applied, estoppel 

against government entities sets a narrow precedent for future application. (Clary v. City of 

Crescent City (2017) 11 Cal.App.5th 274, 285.) Crucially, when the government entity has a 

statutory directive, “principles of estoppel may not be invoked to directly contravene statutory 

limitations.” (Medina, supra, 112 Cal.App.4th at pp. 869–870 [retirement board not estopped 

from retroactive reclassification of members when no authority existed for initial classification]; 

see also Alameda, supra, 9 Cal.5th at p. 1074 n.21 [retirement “board's lack of legal authority to 

follow through on” alleged representations is a significant hurdle to applying estoppel against 

retirement board].) This rule derives from the general principle that public agencies may only act 

pursuant to express grants of statutory power. (See American Federation of Labor v. 

Unemployment Ins. Appeals Bd. (1996) 13 Cal.4th 1017, 1042 [“An administrative agency must 

act within the powers conferred upon it by law and may not act in excess of those powers.”]; 

Weber v. Board of Retirement of Los Angeles County Retirement Assn. (1998) 62 Cal.App.4th 

1440, 1442 [retirement board cannot award prejudgment interest where relevant statutes do not 

permit it to do so].) Notably, “no court has expressly invoked principles of estoppel to 

contravene directly any statutory or constitutional limitations.” (Medina, supra, 112 Cal.App.4th 

at 869, emphasis in original.) 

MCERA, as a public agency, cannot be estopped into continuing to pay benefits it has no 

authority to pay. MCERA may only pay benefits to Mr. Pintane in a particular amount when it 

has a legal basis to do so. As discussed throughout, the County’s mistaken classification of Mr. 

Pintane as a Safety Tier 1 employee is not a legal basis to continue paying him benefits based on 

the one-year FAS period applicable to Safety Tier 1 employees. “[P]rinciples of estoppel may 
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not be invoked to directly contravene statutory limitations.” (Medina, supra, 112 Cal.App.4th at 

p. 869.) This prohibition applies equally to constitutional limitations, such as the prohibition 

against gifting public funds, as well. (Id.) In other words, because MCERA is prohibited from 

paying amounts not expressly authorized, “any award of benefits to [Mr. Pintane] based on 

estoppel [would be] barred as a matter of law.” (Pleasanton, supra, 211 Cal.App.4th at p. 543.) 

Finally, Mr. Pintane’s claims that a correction of his retirement allowance may make him 

liable for fraud are dramatically overstated. Under both California and Nevada4 law, fraud 

requires a knowing misrepresentation of some material fact. (Childs v. Selznick (Nev. 2009) 281 

P.3d 1161; Lim v. The.TV Corp. Internat. (2002) 99 Cal.App.4th 684, 694.) A mistake made in 

good faith is a defense to fraud. (People v. Lucero (1988) 203 Cal.App.3d 1011, 1016.) It is  

abundantly clear on these facts that Mr. Pintane could not have knowingly misrepresented his 

retirement allowance to anyone based on this issue, and MCERA reiterates that it does not at all 

believe that Mr. Pintane encouraged, concealed, or even understood his misclassification by the 

County. 

The Board should thus conclude that equitable estoppel is not a basis to continue paying 

Mr. Pintane a retirement allowance based on a mistaken classification. 

F. Federal tax laws require MCERA to pay the correct level of benefits to retain 

tax-favored status. 

In addition to California laws, MCERA is subject to federal laws covering pension plans, 

including provisions of the Internal Revenue Code which stipulate conditions for tax-favored 

treatment of retirement accounts. MCERA has a legal obligation to pay members the correct 

level of benefits that they have earned, as provided by statute, and in this case, to not continue to 

pay an incorrect benefit. (See generally IRS Rev. Proc. 2019-19 [discussing tax-based principles 

governing error corrections, including overpayment corrections].) To maintain its tax-favored 

status, MCERA cannot continue to pay an incorrect benefit. 

 
 
4 Mr. Pintane currently lives in Nevada. 



 

- 11 - 

RESPONDENT’S BRIEF 
70198356.v1 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

IV. CONCLUSION 

All available evidence clearly demonstrates that Mr. Pintane was, at all times, a Safety 

Tier 2 member, and that the County’s reclassification of him as a Safety Tier 1 member was a 

mistake. The law is clear that MCERA cannot continue to pay benefits based on a mistake, and 

the Board should thus deny Mr. Pintane’s appeal again. 

Dated: April 3, 2026 NOSSAMAN LLP 
ALEXANDER WESTERFIELD 

By:   
 Alexander Westerfield 
 
Attorneys for Respondent MENDOCINO 
COUNTY EMPLOYEES RETIREMENT 
ASSOCIATION 
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