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PBS PBS - RE: R_2019_0013 Franklin Street - Agenda Item 6(b)

From: "Austin, Gina" <gaustin(@austinlegalgroup.com>

To: "pbs@mendocinocounty.org" <pbs@mendocinocounty.org>

Date: 2/2/2022 4:34 PM

Subject: RE: R 2019 0013 Franklin Street - Agenda Item 6(b)

Ce: Brandy Moulton <brandy(@sovereign707.com>, Brittany <Brittany(@austinlegal...

Attachments: 22-0202 PC Ltr re R_2019-0013 (Franklin) [submitted].pdf

Good afternoon Planning Commissioners:

Please see attached letter in support of Rezone 2019_0013 Item 6(b) on the February 3, 2022 agenda.

Best,
Gina

Gina Austin, Esq.

Austin Legal Group, APC

Office Phone: 619.924.9600
Cell: 619.368.4800

Office Fax: 619.881.0045
gaustin@austinlegalgroup.com
3950 Oid Town Ave, Suite A-101
San Diego, California 92110

CONFIDENTIALITY: This e-mail message {including attachments, if any) is attorney privileged and/or
confidential and is intended only for the addressee. Any unauthorized use or disclosure is strictly
prohibited. Disclosure of this e-mail to anyone other than the intended addressee does not constitute
waiver of privilege. If you have received this communication in error, please notify us immediately and
delete this message. Thank you for your cooperation.
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AUSTIN LEGAL GROUP
LAWYERS
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gaustin@austinlegalgroup.com

February 2, 2022

Planning Commission VIA EMAIL
County of Mendocino

501 Low Gap Road

Ukiah, CA 95482

RE:  February 3, 2022 Planning Commission Meeting Agenda Item # 6b.
Rezone Request R_2019-0013 for a Cannabis Accommodation Combining District

Dear Planning Commission:

Austin Legal Group represents the applicant, Brandy Moulton (“Applicant™), with respect to her
rezone request application for a Cannabis Accommodation Combining District (“CACD”) to include her
existing cannabis cultivation operations at 16730 Franklin Road, Fort Bragg, California 95437 and
nine other neighboring parcels (“Rezone Request” or “Project”). This Rezone Request is consistent with
the General Plan, complies with the Mendocino County Code of Ordinances (“MCCO”), and meets each
of the CACD’s application approval requirements. In light of this, Applicant respectfully requests that the
Planning Commission recommend approval of this Project to the Board of Supervisors. This letter is
expressly intended to be a part of the administrative record.

BACKGROUND

On April 4, 2017, the County adopted Ordinance Number 4381, adding Chapters 10A.17 and
20.242 to the MCCO to establish a regulatory framework for cannabis cultivation activities. The County
subsequently adopted various amendments to allow the continuance of current cannabis cultivation
activities for qualified applicants. Even with the amendments, many existing operators were too constrained
by the development standards in the MCCO to meet the minimum requirements for obtaining a cannabis
cultivation permit.

Accordingly, the County selected Michael Baker International to assist with the research and
development of potential accommodation districts to allow for existing cultivation activities to continue in
compatible zoning designations. Two types of districts were ultimately established by adoption of
Ordinance Number 4420 on December 4, 2018: the CACDs and the Commercial Cannabis Prohibition
Combining District. The County accepted applications for CACD rezoning requests pursuant to the
County’s rezone request regulations (Chapter 20.212) until November 1, 2019.

On October 30, 2019, Petitioner timely filed this Rezone Request with the County. On December
2, 2019, the Rezone Request was deemed complete. Six months later, on May 20, 2021, the Staff Planner
informed the Applicant that the Rezone Request was finally ready to be heard and had been scheduled for
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the June 3rd, 2021 Planning Commission hearing. The Staff Planner provided the Applicant with the
proposed staff report which recommended approval of the Rezone Request. (See Exhibit “A” — June 31,
2021 R_2019-0013 Staff Report). Just 4 days later, on May 24, 2021, the Planning and Building Services
Staff issued a memorandum to the Planning Commission stating that the Rezone Request was being
removed from the June 3, 2021 agenda. The Applicant was not informed until May 26, 2021 and had no
indication of the County’s intention to pull the item. The withdrawal was not done pursuant to County Code
and was done unilaterally by the County.

Applicant asked the County as to why the Project had been pulled. County Staff stated that the June
3, 2021 Staff Report did not include a discussion as to the Rezone Request’s “aesthetics, noise, smell, and
traffic which must be included in the analysis.” (See Exhibit “B” — May 27, 2021 Email from County Staff
Planner Chevon Holmes). At this time, the County had already completed a CEQA review for this Rezone
Request to analyze its characteristics and potential impacts to its surrounding community. The County
determined that no new significant impacts would result from the approval of this Rezone Request and that
no additional analysis was required. (See Exhibit “C” — Addendum to MND SCH No. 2016112028 —
Commercial Cannabis Accommodation Combining District — Rezone Application R_2019-0013). This
means that the County only needed to update the June 2021 Staff Report to include a summarized discussion
of the already-completed analysis. No additional analysis was required for this Rezone Request.

Applicant asked the County as to when the Rezone Request would be rescheduled. The County did
not provide a timeline and refused to reschedule the Rezone Request’s Planning Commission hearing. Due
to the County’s failure to act, the Applicant had no choice but to file a Petition for Writ of Mandate to
require the rescheduling of the Rezone Request in November 2021. This finally triggered a response from
the County. The County provided that the Applicant would have to wait until the first hearing of February
2022 for her application to be heard.

On Thursday, January 27%, 2022, the Applicant emailed the Planning Department to ask if her
Rezone Request was scheduled for the first Planning Commission meeting of February. The Planning
Department responded in the affirmative and stated that notice of the hearing had been given and that the
February 3, 2022 Staff Report was available for review. Applicant never received the required notice from
the County. Moreover, the February 3, 2022 Staff Report: (1) fails to include a discussion of the Rezone
Request’s “aesthetics, noise, smell, and traffic” which was the original basis for pulling and delaying this
hearing; and (2) includes newly-developed discussions and arguments against the Rezone Request which
was not included in the first instance.

DISCUSSION

A. ALL OF THE REQUIRED FINDINGS TO APPROVE THIS REZONE REQUEST CAN BE
MADE.

The CACD approval process is regulated by Chapter 20.212 (Amendments, Alterations, and
Changes in Districts) and Chapter 20.118 (“CA” Cannabis Accommodation Combining District) of the
MCCO. Neither Chapter specifies required findings for rezone approvals. However, the County evaluates
rezone requests for consistency with the General Plan and applicable zoning district. To approve a CACD
application, the County must determine that the proposed rezone is (1) consistent with the General Plan,
(2) consistent with the current zoning district, and (3) consistent with the CACD requirements.
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I. The Rezone Request is consistent with the General Plan.

Each parcel within the proposed CACD and this Rezone Request is classified as Rural Residential
(RR). The General Plan provides that the RR land use designation is intended to encourage local and small-
scale farming and that residences be located in a manner as to minimize impact to agricultural viability."
General uses within this RR designation include residential uses, agricultural uses, and cottage industries
(small scale businesses operating in or near residential uses).? Due to Mendocino County’s rural nature, the
General Plan encourages the facilitation of a variety of land uses and employment opportunities in
community areas.?

This Rezone Request is clearly consistent with the General Plan and will allow for the continued
mixed-use of residential and agricultural uses which is the County’s intention for the RR land use
classification. No new or inconsistent uses are being proposed in the Rezone Request. This proposed CACD
will also promote the General Plan’s goal to maximize close employment opportunities to residential
communities by allowing the existing cultivators to maintain employment and the Applicant an opportunity
to develop additional employment opportunities.

Staff attempts to muddle this Rezone Request’s compatibility with the RR land use designation by
discussing unrelated public comments solicited by the County in connection with the proposed Mitchell
Creek North CA Group of the 2018 Michael Baker International CACD survey. This Rezone Request’s
proposed CACD area covers just 2.09% of the proposed Mitchell Creek North CACD. It is prejudicial to
the Applicant, inappropriate for Staff to use the comments solicited from the residents of the entire proposed
Mitchell Creek North CACD to characterize the proposed CACD area as incompatible with the General
Plan, and an abuse of discretion should this Planning Commission consider Staff’s inclusion of this issue
in its analysis. Due to Staff’s meritless analysis, Applicant requests that the Planning Commission disregard
Staff’s red herring incompatibility claim.

2. The Rezone Request is consistent with the RR Zoning District.

Each parcel within the proposed CACD is zoned as RR. The RR zoning district is intended to create
residential areas which encompass agricultural uses compatible with permanent residential uses.* The
CACD can only be applied to areas that include existing commercial cannabis cultivation operations and
where the zoning designation allows residential use by right.’ Residential uses within the RR zoning district
are allowed by right.

The proposed CACD consists of residential uses, residential uses with ancillary uses (workshops,
garages, barns), and existing cannabis cultivation sites. All of these uses are permitted within the RR zoning
district and were expressly contemplated when the County codified the CACD. The CACD can be applied
to the proposed rezone area because the area encompasses existing cannabis cultivation sites and has a
zoning designation that allows residential uses by right. Thus, the Rezone Request is consistent with the
RR Zoning District and the intention of the CACD.

' Mendocino County General Plan Chapter 3: Development Element; Policy DE-14 p. 3-74.
? Mendocino County General Plan Chapter 3: Development Element; Policy DE-14 p. 3-74.
¥ Mendocino County General Plan Chapter 2: Planning Principle 2-2(b).

* County Code Sec. 20.048.005.

5 County Code Sec. 20.118.020.

¢ County Code Sec. 20.048.010.
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3. This Rezone Request is compliant with Chapter 20.118 “CA” Cannabis Accommodation
Combining District.

Chapter 20.118 provides the requirements for a CACD application. A CACD application must: (1)
be initiated by one or more property owners within the boundaries of the proposed CACD; (2) propose no
fewer than 10 legal and contiguous parcels for the proposed CACD; and (3) demonstrate support for the
proposed CACD by more than 60% of the affected property owners within the proposed CACD through a
signed petition. The Rezone Request meets each of these requirements. First, the Applicant, Brandy
Moulton, is a property owner within the boundaries of the proposed CACD. Second, the proposed CACD
includes 10 legal and contiguous parcels. Third, of the 10 parcels, 7 property owners (or 70%) signed the
petition in support of the proposed CACD which was timely filed with the County. Accordingly, the
findings can be made that the Rezone Request complies with Chapter 20.118.

Despite the Applicant’s clear compliance with the CACD application requirements, County staff
asks the Planning Commission to deny this Rezone Request because “the size and shape of the proposed
CACD is inconsistent with Chapter 20.118 of County Code.” This determination is a serious error of law
in that it is caused by Staff’s misapplication of Section 20.118.020(B). This subsection provides:

“A CA Combining District may range from neighborhood to community in scale, but in no
case be composed of fewer than ten (10) legal parcels as that term is defined in section
10A.17.020. All parcels within a CA Combining District shall be contiguous (excepting
separations by public or private roads, rail lines, utility easements, or similar linear public
facilities).”

The County Staff erroneously concludes that the proposed CACD’s shape and size is inconsistent
with Chapter 20.118 because it does not meet the definitions of “neighborhood” or “community” as defined
by the Merriam Webster Dictionary. Staff’s creative efforts to find a basis to recommend denial require the
Planning Commission to adopt an unlawful interpretation or application of this provision.

The plain reading of this provision states that CACDs may range in scale from a neighborhood-
sized area to a community-sized area. The word “may” is a permissive reference to the potential sizes of
proposed CACDs and nowhere in this Code is it a requirement that a proposed CACD be an established
neighborhood or community prior to rezone approval. The County has yet to provide the proposed CACD
area with the opportunity to become an established neighborhood or community. Such uniformity does not
occur until after the creation of a new neighborhood or community.

Further, the County cannot simply ignore the minimum CACD requirement of 10 legal and
continuous parcels. A basic principle of statutory interpretation is that a statute should be construed so that
effect is given to all its provisions, and that no part is inoperative, superfluous, or insignificant. Subsection
20.118.020(B) expressly provides that a minimum of 10 legal and contiguous parcels is required for a
CACD. If the County wanted to require a higher parcel requirement, it had the opportunity but elected not
to do so. The law does not permit Staff to create ad hoc interpretations of the County Code to achieve a
certain result and it is prejudicial abuse of discretion and excess of its jurisdiction for the Planning
Commission to consider this particularly when the Rezone Request complies with the CACD requirements.

In light of Applicant’s compliance with all of the County’s required findings for a CACD rezone
requests, the Planning Commission can and should recommend approval of this Rezone Request to the
Board of Supervisors.
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B. THE OPPOSITION’S CONCERNS HAVE BEEN PREVIOSULY ANALYZED AND
ADDRESSED BY THE COUNTY AND SHOULD BE DISREGARDED.

1. Concerns regarding Increased Water Usage, Traffic Impacts, Odor, and Noise.

The environmental concerns submitted as opposition to this Project have been analyzed, addressed,
and dismissed as insignificant during the County’s CEQA review of this Rezone Request. (See Exhibit “C”
attached). In its analysis, the County determined that the proposed CACD would not present new significant
environmental effects or increase the severity of those previously identified and addressed by MND SCH
No. 2016112028. The County concluded that no additional impact analysis was required for the proposed
CACD and that no mitigation measures were necessary.

Common environmental concerns raised include increased water usage, traffic, odor, and noise.
These concerns do not apply to this Rezone Request because the proposed CACD will not allow for any
new cannabis cultivation sites; it will only allow for the continued use of the existing cultivation sites. Thus,
approval of this Rezone Request will not result in increased impacts to the proposed area. If nuisance-like
concerns should arise, the County and the public can utilize County code enforcement to seek remedy for
the violation of any operational requirements.

2. Concerns of Public Safety.

Public safety concerns amongst the commercial cannabis industry are overwhelmingly tied to
illegal operations. A major incentive for local jurisdictions to establish commercial cannabis regulations is
to eliminate illegal operations and closely regulate lawfully-permitted cannabis operations through the
imposition of security requirements. The establishment of CACDs assist in this County goal.

The Applicant has been lawfully operating without incident at the same location for many years.
The Applicant has been a law abiding business owner and intends to continue to operate lawfully as long
as operations continue. There is nothing in the record on this Rezone Request other than a generalized future
fear that would suggest anything to the contrary. With respect to exercising its discretion to approve this
Rezone Request, the Applicant’s existing operations are not detrimental to the public health, safety, or
welfare and any argument to the contrary should not be considered as a basis to recommend denial.

3. Concerns of Spot Zoning.

A few public comments (including Planning Staff) allege that the Applicant has engaged in spot
zoning to create the proposed CACD. This is simply untrue. The Applicant’s proposed CACD shape is
“clean” and looks similar to the shape approved for the Covello Core CACD. Further, when a proposed
rezone district is connected or surrounded by a like zone, as is the case here, the allegation of spot zoning
is difficult to establish since the boundary lines must be drawn at some point.” The proposed CACD is
surrounded by RR zones which exponentially decreases the validity of any spot zoning claims.

The County Planning Department, the Planning Commission, and the Board of Supervisors
participated in the creation of the County’s Cannabis Accommodation Combining District with the intent
to provide existing cannabis cultivators, such as the Applicant, who have met critical permit eligibility
requirements with the opportunity to continue its operations in consistent zoning areas. This participation
included the implementation of requirements to establish a CACD, which requires no less than 10 legal and
contiguous parcels. No other requirements as to CACDs shapes or sizes were included. Once again, the

7 Avenida San Juan Partnership v. City of San Clemente (2011) 201 Cal.App.4th 1256, 1257.
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Planning Commission is asked to adopt an unfounded interpretation of the CACD requirements by using
improper “alternative” paths to denial. The Applicant complied with the CACD requirements and the
findings can be made that this occurred. The opposition’s logic would require this Applicant to “interpret”
an ordinance that on its face requires no interpretation. This is not only illogical, it is highly prejudicial and
should not be considered. To accuse the Applicant of spot zoning is to accuse the County of spot zoning
since the County is the responsible party for the CACD establishment regulations.

In light of the above, the Planning Commission should disregard the opposition’s comments as the
County has already extended a vast amount of time in addressing each concern as it relates to existing
cannabis cultivators and CACDs. Nevertheless, the Applicant is willing to work with the Planning
Department and Planning Commission in determining any necessary conditions to this proposed CACD to
minimize “any problems inimical to the public health, safety, or general welfare of the County of
Mendocino” pursuant to Section 20.212.010(A) of the County Code.

C. THE PLANNING DEPARTMENT HAS UNLAWFULLY RETALIATED AGAINST THE
APPLICANT.

In June 2021, Staff recommended approval. In the ensuing months, Staff has not requested any new
information from the Applicant that would require a redetermination of the proposed Rezone Request.
Nevertheless, the Staff’s analysis and recommendation in the February 3, 2022 Staff Report is drastically
different than the analysis and recommendation in the original June 3, 2021 Staff Report.

The only intervening fact since June 2021, and the impetus for this hearing, is the Applicant’s
decision to file a writ of mandate to require the County to set this Rezone Request for hearing since it had
refused to for a year and a half. Prior to the Applicant’s decision to seek relief from the Court to require the
County to comply with its own Code and set this for hearing, the Planning Department found this Project
to be consistent with the General Plan, consistent with the zoning district, and consistent with the CACD
requirements. Now, Planning Staff finds the Project inconsistent with the General Plan based on comments
from non-community members, accuses the Applicant of spot zoning, and misapplies the CACD ordinance
to the Project’s detriment. Without any change to the Project information, Applicant has no choice but to
assume that the Planning Staff is retaliating against the Applicant based on the filing of the writ.

CONCLUSION

The Applicant has exhausted numerous resources in attempting to obtain CACD approval for its
existing cannabis cultivation operations by strictly following all County laws, regulations, and procedures,
but has been continuously met with restraint and unprofessional behavior from the Planning Department.

As demonstrated above, the Rezone Request is consistent with the General Plan, complies with the
Mendocino County Code, and meets each of the CACD’s application requirements. The Project’s continued
compliance with all laws and regulations, along with the County-mandated conditions for security
measures, ensures this Project will not be detrimental to the public health, safety, and welfare. In light of
this, the Applicant respectfully the that Planning Commission recommend to the Board of Supervisors to
approve this Rezone Request.

Sincerely,
AUSTIN LEGAL GROUP, APC

%‘m s

Gina M. Austin, Esq.



Exhibit A
June 3", 2021 Planning Commission Staff Report - R_2019-0013



PLANNING COMMISSION
STAFF REPORT- REZONE

JUNE 3, 2021
R_2019-0013

OWNER(S):

APPLICANT/AGENT:

REQUEST:

LOCATION:

TOTAL ACREAGE:

GENERAL PLAN:

SUMMARY

VARIOUS

BRANDY MOULTON
18601 NORTH HWY 1
PMB 166

FORT BRAGG, CA 95437

Rezone to create a Cannabis Accommodation
Combining District of ten (10) parcels to facilitate greater
flexibility in the development standards related to
cannabis cultivation for existing commercial cannabis
cultivation sites and suspend the 'Sunset Provision for
Residential Districts' to facilitate continued operation.

3.9+ miles southeast of Fort Bragg City center, lying on
the west side of Franklin Rd. (CR 414D), 0.2 miles south
of its intersection with Simpson Ln. (CR 414) located at
multiple addresses; (APN's: 019-450-08, 019-440-21,
019-440-25, 019-480-08, 019-480-09, 019-480-10, 019-
480-33, 019-480-34, 019-480-35, 019-480-36.

12.79+ Acre Cannabis Accommodation Combining
District

Rural Residential, 2 Acre Minimum Parcel
(RR2) & (RR5), 5 Acre Minimum

ZONING: Rural Residential, 2 Acre Minimum Parcel
(RR:2) & (RR:5), 5 Acre Minimum
SUPERVISORIAL DISTRICT: 4 (Gjerde)

ENVIRONMENTAL DETERMINATION:

RECOMMENDATION:

STAFF PLANNER:

Addendum to the previously adopted Mitigated Negative
Declaration (MND; SCH#2016112028)

The Planning Commission recommends that the Board
of Supervisors adopt the attached Addendum to the
PMitigated Negative Declaration and approve Rezone
R_2019-0013.

CHEVON HOLMES

BACKGROUND

PROJECT DESCRIPTION: Rezone to create a Cannabis Accommodation Combining District of
approximately 12.79 acres 3.9+ miles southeast of Fort Bragg City center, lying on the west side of
Franklin Rd. (CR 414D), 0.2 miles south of its intersection with Simpson Ln. (CR 414) (See Attachment :
Location map). Consisting of ten (10) parcels Zoned Rural Residential (RR), the applicant, a Mendocino
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County resident, long-time business operator and cannabis cultivator, seeks to continue their small
cannabis production operation, which has existing with continued use on the subject property.

As explained in Chapter 20.118 of the Mendocino County Zoning Code, the intent of the Cannabis
Accommodation District is to facilitate greater flexibility in the development standards related to cannabis
cultivation for existing commercial cannabis cultivation sites, and suspend the “Sunset Provision” for
Residential Districts’ and allow continued operation.

APPLICANT’S STATEMENT:

“The purpose of this application is to create a cannabis inclusion zone.
This has a 70% approval ratio.

There are two cannabis permits in this zone. Both provide jobs,
economic stimulus, tax revenue and supply local dispensary “Sovereign”
which is a part of the Fort Bragg community.

No improvements to be made. Project has been operational for years.
Indoor cannabis cultivation attached to single family residence. Trees
and bee friendly plants. Odor control in place. Lighting contained, no light
pollution. Use Permit requires driveway modifications and ADA parking
spot.”

CANNABIS CULTIVATION REGULATORY BACKGROUND: The Mendocino County Board of
Supervisors adopted Ordinance Number 4381 on April 4, 2017, adding Chapters 10A.17 and 20.242, a
Mitigated Negative Declaration (MND) was adopted by Resolution Number 17-042 for the ordinance. The
provisions of the ordinance intended to regulate production by licensed operators and provide clear
standards and permitting pathways to help bring baseline cannabis cultivation activities into compliance
with existing regulatory frameworks. The ordinance outlines pathways for compliance with new and
existing regulations that provide for local review, inspection and oversight ultimately reducing potential
environmental effects from existing and proposed cultivation activities. The Board of Supervisors then
adopted various amendments to Chapters 10A.17 and 20.242 of County Code, that adjusted specific
provisions, further allowing continuance of current cultivation activities for qualified applicants. Even still,
many existing small commercial operations were too constrained by the development standards in the
code related to cannabis cultivation operations to meet the minimum requirements for obtaining a
cultivation permit.

As such, the Mendocino County Board of Supervisors directed that a Request for Proposals (RFP) be
circulated to identify and implement strategies to facilitate the permitting of commercial cannabis uses
throughout the County. Michael Baker International was selected to assist the County with research and
development of an appropriate regulatory framework informed by public participation. Specific areas of
concern were identified, and the Board furthermore requested analysis of the potential use of Overlay
Zones, or Combining Districts, to allow for existing cultivation activities to continue in some zoning
designations, and total prohibition of cultivation activities in others. Two types of districts were ultimately
established by adoption of Ordinance Number 4420 on December 4, 2018, with corresponding new
Chapters to the zoning code. Chapter 20.118 created Cannabis Accommodation (CA) Combining
Districts, to support continued operation of existing cultivation sites, and Cannabis Prohibition (CP)
Districts Combining in Chapter 20.119, intended to prohibit new commercial cannabis use, and would end
existing permitted commercial cannabis use. On May 22, 2018, the Board of Supervisors adopted
Resolution Number 18-076, which included an addendum to the MND to allow for applications to be
processed for Accommodation and Prohibition Combining Districts. In doing so, the County reviewed the
provisions of CEQA, and the CEQA Guidelines, including Section 15162 (Subsequent EIRs and Negative
Declarations) and Section 15164 (Addendum to an EIR or Negative Declaration).

The study conducted by Michel Baker International identified six communities or neighborhoods as
possible CA Combining Districts and two potential CP Combining Districts. Of those analyzed as
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prospective accommodation districts, the Mitchell Creek North proposal encompassed parcels included in
this rezone request (See Attachment: Project Locations). As directed by the Board of Supervisors,
community input was critical to informing staff and the Planning Commission’s recommendations, and the
consulting firm held a meeting on July 26, 2018 at the Caspar Community Center. According to a staff
memorandum, the meeting was weli attended with regard to the number of participants, but homeowners
felt they were underrepresented. More than one hundred people attended the meeting, including the staff
planner for this Rezone, and 31 comment cards were received. As part of the community input process, a
web address was established to receive comments from the public. At least 88 email comments were
received regarding the Mitchell Creek CA District, referring to both the Mitchell Creek North and Mitchell
Creek South Districts, nearly 90 percent in opposition. General concerns in order of frequency cited were
impacts to water supply (42 recorded inquires), increased crime (29 recorded inquires) and concerns of
road conditions and traffic (23 recorded inquires). The company also conducted a series of community
surveys, internet-based and post mail, to gauge landowner support for the district. Due to a myriad of
issues, such as inaccurate Assessor Parcel information, discarded postcards thought to be junk mail, the
survey implementation was not without flaws. However, Michael Baker International identified a strong
correlation between input received through community meetings, emailed comments and the surveys. At
that time, the Mitchell Creek North approval rate was 10%, Mitchell Creek South was 33% and staff
recommended against establishment of the Mitchell Creek North and Mitchell Creek South Combining
Districts.

Cannabis Accommodation Combining Districts allow the permitting of cultivation sites that can
demonstrate prior existence, and does not provide a basis for permitting new cultivation sites.
Additionally, the robust permitting processes includes site inspections, and required compliance with
County, regional and state permitting standards, therefore reducing the potential for negative impacts
resulting from unpermitted cultivation activities.

CANNABIS ACCOMMODATION COMBININGING DISTRICTS: Subject to the approval of a Rezone
request, and pursuant to Chapter 20.118 of Mendocino County Zoning Code, Cannabis Accommodation
(CA) Combining Districts may be applied to areas that include existing commercial cannabis cultivation
operations, and where the zoning designation of the majority of the lots allows residential use by right. A
CA Combining District must be comprised of at least ten legal parcels, as defined in Section 10A.17.020
of Mendocino County Zoning Code. The parcels may only be separated by roads, rail lines, utility
easements, or similar linear public facilities. Applicants seeking to establish a CA Combining district must
demonstrate support of affected landowners. The regulations applied to CA Combining Districts is
supplemental to the underlying zoning district. The CA Combining Districts is often referred to as a
“Cannabis Overlay.”

Establishment of a CA Combining District

* A Cannabis Accommodation Combining District may be initiated by one (1) or more property
owner(s) within the boundaries of the proposed district.

Applications for CA Combining Districts must include evidence of support for the proposed CA
district by more than sixty percent (60%) of the affected property owners within that district.

Modified Regulations of Established CA Districts
*  Sunset Provision for Residential Districts would not apply to permitted cannabis cultivation uses.

Cannabis cultivation permit types (C) Small Outdoor, (C-A) Small indoor, Artificial Light, and (C-
B) Small, Mixed Light would not be subject to current 2-acre minimum lot size.

*Small refers to 2,500 square feet of flowering canopy.
*  Property line setback noted in Section 10A.17.040 (A)(5) would be reduced to 20 feet.

*  Property line setback noted in Section 10A.17.040 (A)(5) may be reduced to less than 20 feet or
waived subject to Administrative Permit approval.
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Setback from an occupied residential structure on adjacent property noted in Section 10A.17.040
(A)(2) could be reduced to 20 feet subject to Administrative Permit approval.

Restrictions on Modifications to Established CA Districts

Ineligible for repeal or amendment by a member of the public until 10 years after date of
approval.

Once eligible, a request to repeal or amend an established CA District could be initiated by
petition of sixty percent (60%) or more of all current property owners within that district.

Adjacent parcels to the established district could be added within the 10 year period.

If a CA Combining District is repealed, permitted cultivation authorized through the district could
continue for three years.

Three years following the date of repeal, rights for cultivation that does not meet the standards of
the underlying zoning designation would cease.

RELATED APPLICATIONS:

On-Site (To be double checked before publishing)

e AG_2018-0172 (Indoor Cannabis Cultivation Permit-STATUS)

U_2019-0002 (Use Permit Renewal for indoor cultivation activities-STATUS)

CFBL_2019-0053 (Cultivation, Distribution and Manufacturing Level 1-STATUS)

SITE CHARACTERISTICS: The proposed Cannabis Accommodation (CA) Combining District is 3.9+
miles southeast of Fort Bragg City center, lying on the west side of Franklin Rd. (CR 414D), 0.2 miles
south of its intersection with Simpson Ln. (CR 414) north east of Casper (See Attachment : Location
Map). The proposed ten (10) parcel district is approximately 12.79 acres, and all parcels are less than
three acres in size with only one parcel meeting the required two acre minimum for cannabis cultivation
eligibility. Primarily residential in nature, and zoned Rural Residential (RR) the properties within the
district are developed as such comprised of single family residences and standard ancillary
developments like garages, shops and utility infrastructure. Given the proximity to the Mendocino County
coastline, the rural attributes of the district more align with coastal forest habitat including Mendocino
Cypress (See Attachment : Mendocino Cypress Map).

The primary soil type within the proposed district is Shinglemill-Gibney (199), found on elevation ranges
from 200 to 750 feet, where the average annual precipitation is 40 to 65 inches and vegetation mainly
bishop pine and huckleberry. The California Farmland Mapping and Monitoring Program (FMMP)
accessed through the Mendocino County Geographic Information System (GIS) classified the lands
within the proposed district as Urban & built-up (residential, industrial, institutional facilities etc.)

Located in an area designated as Moderate Fire Hazard, structural fire protection services are provided
by Fort Bragg Rural Fire Protection District and Wildfire protection provided by the California Department
of Forestry and Fire Protection. All of the parcels in the proposed district are accessed by Franklin Rd.
(CR 414D) and connect to private driveways where applicable (See Attachment: Aerial Imagery Map).

SURROUNDING LAND USE AND ZONING: The subject Cannabis Accommodation Combining District
is surrounded by parcels with similar land uses and zoning designations. The Rural Residential (RR)
classification is intended to be applied to transitional lands adjacent to cities or towns. The following table
summarizes adjacent land uses, zoning and property sizes:
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GENERAL PLAN ZONING LOT SIZES USES

NORTH | Rural Residential (RR2) | Rural Residential (RR:2) | 45,254+ Square Feet Residential

EAST Rural Residential (RR5) | Rural Residential (RR:5) | 5+ Acres Residential

SOUTH | Rural Residential (RR2) | Rural Residential (RR:2) | 42,636+ Square Feet Residential

WEST Rural Residential (RR2) | Rural Residential (RR:2) | 60,580+ Square Feet Residential

PUBLIC SERVICES:

Access: FRANKLIN RD. (CR 414D)

Fire District: FORT BRAGG RURAL FIRE PROTECTION DISTRICT & STATE RESPONSIBILITY

AREA (SRA)

Water District: NONE
Sewer District: NONE
School District:  FORT BRAGG UNIFIED SCHOOL DISTRICT

AGENCY COMMENTS:

On March 11, 2021, project referrals were sent to the following responsible or trustee agencies with
jurisdiction over the Project. A summary of the submitted agency comments are listed below.

REFERRAL AGENCIES COMMENT

Department of Transportation No Comment
Environmental Health-FB Comment
Building Services-Ukiah TBD
Cannabis Division-Ukiah No Comment
County Addresser No Comment
Fort Bragg Rural Fire Department | No Comment
CALFIRE-Land Use No Response
Redwood Valley Rancheria Comment
Sherwood Valley Band of Pomo Indians No Response
Noyo River Indian Community No Response
Manchester Band of Pomo Indians No Response

Environmental Health (Fort Bragg-Hazmat) - The Mendocino County of Environmental Health Hazardous
Materials Division determined that any fuel storage exceeding 55 gallons shall require a Hazardous
Material Business Plan (HMBP) to be submitted to the California Environmental Reporting System
(CERTS) which can be attained online at https://cers.calepa.ca.gov.

Redwood Valley Rancheria — In response to the County request for comment regarding the proposed CA
district, the Redwood Valley Rancheria indicated that the project should not increase water usage.
Although the County may issue permits related to infrastructure developments such as wells and spring
boxes, the amount of water used on the properties within the proposed district is not regulated by the
Mendocino County Department of Planning and Building Services or the of Environmental Health.
However, if the CA district is approved, all cultivation applicants must obtain cultivation permits from the
County. To do so, cultivation applications must meet criteria which adequately addresses the water usage
concern as expressed by the Rancheria.

If the CA district is approved, applicants are required to obtain a cultivation permit pursuant to Mendocino
County Code Chapter 10A.17, the cultivation ordinance. Specifically, applications to cultivate cannabis
within established accommodation districts are subject to Mendocino County Code Section 10A.17.081,
otherwise referred to as Phase | Permits. To earn a Phase | cultivation permit from the County,
applicants are subject to Section 10A.17.080(B)(1) or “Proof of Prior Cultivation” or evidence that they
were cultivating cannabis on the cultivation site prior to January 1, 2016. This eligibility requirement
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inherently restricts the number of potential operators, as well as seeks to uphold the intent and spirit of
the districts, which is to provide the ability to continue an existing use. Additionally, applicants for
Mendocino County cultivation permits are required to demonstrate compliance with the State Water
Resource Control Board (SWRCB), which requires additional permits issued by the jurisdictional
authorities over water, entities of the State of California. These include permits such as the Small
Irrigation Use Registration (SIUR), and Water Rights with regard to water use and the Cannabis General,
which requires cultivators to report waste discharge. Other permits issued by the State may also be
required to apply for a County cultivation permit if the source of water is a natural spring or waterway.

KEY ISSUES
1. General Plan and Zoning Consistency

The Mendocino County General Plan provides the comprehensive principles that are the basis for the
goals and policies of the County. To protect community areas and support more compact urban
development patterns, Planning Principle 2-2: Economic Development and Jobs/Housing supports
diversified and innovative business practices with an emphasis on long-term and stable economic
stability. Nearly 3,900 square miles in size, employment opportunities can be limited by distance in a
rural area like Mendocino County and therefore, the General Plan promotes employment opportunities
within proximity to residential communities such as the proposed district.

Policy DE-14: “The Rural Residential classification is intended to encourage local small scale food
production (farming) in areas which are not well suited for large scale commercial agriculture, defined by
present or potential use, location, mini-climate, slope, exposure, etc. The Rural Residential classification
is not intended to be a growth area, and residences should be located as to create minimal impact on
agricultural viability.” General Uses within the classification include residential and agricultural uses,
cottage industries, residential clustering, public facilities, public services, conservation and development
of natural resources and utility installations."

Mendocino County Zoning Code Section 20.048.005: Varying in size and conformity, the parcels that
comprise the proposed district are developed with residences and additional ancillary structures
including, but not limited to, storage sheds, workshops, garages and barns. All of the parcels within the
subject district are located in the Rural Residential (RR) zoning district, and allow residential use by right.
Cottage Industries, as defined in Section 20.008.024(M), refer to small scale business operated in or
around a residential use are allowed, subject to a Minor Use Permit. In the case of approved CA districts,
cannabis cultivation is limited, and cannot exceed 2,500 square feet of canopy for the Cottage Permit.
Due to nature of the coastal forest environment, cannabis cultivation activities within the proposed district
are likely limited to indoor, or mixed light in technique, which further inherently limits the potential
cultivation capacity of each parcel within the district.

Staff finds that the proposed CA Combining District is consistent with the Mendocino County General
Plan goals and policies to promote economic development within residential communities such as cottage
industries that use limited resources and provide employment opportunities for residents. Staff also finds
that the proposed CA Combining District aligns with the intent of the Rural Residential zoning
designation, given commercial activities are allowed, subject to permits that reflected similar requirements
such as Minor Use Permits

2. Land Owner Support

The application for R_2019-0013 was submitted by the applicant on behalf of property owners of parcels
within the proposed district. The application was initiated in response to the County’s Sunset Clause
regarding existing commercial cannabis cultivation operations on parcels less than two acres in size. As
previously discussed, sixty percent (60%) of the affected property owners are required to demonstrate

' Mendocino County General Plan Chapter 3: Development Element; Policy DE-14 Pg 3-74.
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support for the district. Pursuant to Chapter 20.118.030 (B), applications to establish these districts must
be accompanied by either a petition or alternative demonstration of applicable landowner support. To
protect the privacy of applicable landowners, the results of the petition are synthesized as follows. Of the
10 contiguous parcels within the proposed district, 70% (7) of the property owners signed the owner
petition supporting creation of the accommodation district. Three property owners did not vote for reasons
unknown to staff.

As previously discussed, parcels in the proposed CA district were included in the Mitchell Creek North CA
District reviewed by the Mendocino County Planning Commission and Board of Supervisors in 2018,
including one cannabis cultivation application that has submitted a permit with the County that cannot be
issued without approval of this CA district. Compared to the Mitchell Creek North CA District, 612.59+
acres, the proposed district is quite small, 12.79+ acres, and only covers 2.09% of what was originally
proposed. Due to the methodologies employed by Michael Baker International with respect to the way in
which public disagreement of the district was calculated, staff has no way to apply a precedence of the
low approval rating as neither the surveys, emails or community meetings connected public disagreement
with a specific parcel. Staff notes that the pending Phase | application indicate that the cultivator has met
critical eligibility requirements to demonstrate multiple years of consistent and compliant cultivation
activities. The pending application was therefore submitted by the applicant, who was aware of the county
Sunset Provision, sought a compliant pathway forward, and applied for cultivation permits without surety
that the use would even be allowed. Given the historical presence of cannabis cultivation within the
proposed district as well as current compliant cultivation activities, staff finds the collection of parcels
acceptable for development of a Cannabis Accommodation Combining District and meets the required
thresholds, as enumerated in Chapter 20.118 of the Mendocino County Zoning Code.

3. Environmental Determination

Cannabis Accommodation Combining Districts only allow the permitting of cultivation sites that can
demonstrate prior existence. and will not provide a basis for permitting new cultivation sites. Additionally,
through the process of permitting, including site inspection and required compliance with County,
regional, and state permitting standards, impacts resulting from unpermitted cultivation is reduced.

An Addendum to the existing Mitigated Negative Declaration (SCH # 2016112028) has been completed
in compliance with CEQA and CEQA guidelines. Adoption of the Addendum is supported by the
incorporated analysis and findings establish the basis for determining that none of the conditions
described in Section 15162 of the CEQA Guidelines calling for the preparation of a subsequent negative
declaration or environmental impact report have occurred.

RECOMMENDATION

By Resolution, the Planning Commission recommends that the Board of Supervisors adopt an Addendum
to the previously adopted Mitigated Negative Declaration and approve the requested Rezone, as
proposed by the applicant, based on the facts and findings contained in the resolution.

DATE CHEVON HOLMES
PLANNER I
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ATTACHMENTS:

Location Map

Project Locations Map
Mendocino Cypress Map
Aerial Imagery Map

Zoning Map

General Plan Map

Adjacent Parcels Map

Fire Hazard Zones and Responsibility Map
Ground Water Resources Map
Soils Map

Farmland Classification Map
Cannabis Sites Map

FACTIOMMOO®®

RESOLUTION & ADDENDUM TO THE MITIGATED NEGATIVE DECLARATION (MND) Exhibit A & B:















































































